4. Fetal tissue is amenable to transplantation because it grows rapidly in the adult body yet tends not to be rejected by the immune system. Scientists have been investigating the use of fetal tissue transplants in the treatment of a wide range of conditions, including: Diabetes, Parkinson's Disease, and blood diseases such as sickle cell anemia, thalassemia and severe combined immunodeficiency. ASSOCIATION OF AMERICAN MEDICAL COLLEGES, supra note 2, at 10-11. 5. Id. at 9. A cell line is a sample of cells that has undergone the process of adaptation to artificial laboratory cultivation and is capable of sustaining continuous, indefinite growth in culture. "Cell lines prepared from human tissues are essential for the reproduction of human viruses both for the diagnosis of disease and in the production of human vaccines." Id. Cell lines from fetal tissue possessing rare genetic traits may also be cultivated for use in the manufacture of therapeutic drugs.
6. APPENDIX, supra note 3, at 1-35. 7. The offering of financial consideration for fetal tissues was documented in a 1977 report by the London Times. The article reported the sale by a South Korean medical practitioner of thousands of pairs of fetal kidneys to an American medical supply corporation. According to the report, the kidneys, which were in great demand as a medium for developing cultures, were resold in the United States to research laboratories conducting research aimed at producing antiviral vaccines. The report also mentioned that fetal material was being provided by approximately 250 sources in twelve countries. The Times (London), Mar. 13, 1977, at 10, col. 1.
8.
See infra text accompanying notes 50-76 (discussing commercial property interest in human tissue). [Vol. 99: 169 tiatives that attempt to prohibit the sale of fetuses and fetal tissue. Part II presents a legal argument, derived from general principles of property law, that women might use to assert a commercial property interest in their fetuses. Part III argues that judicial recognition of a commercial property interest in fetal tissue would be contrary to public policy, and Part IV concludes by proposing legislation that would provide a more effective bar against the exploitation of commercial property interests in fetal tissue for private profit.
I. THE STATUS OF THE FETUS IN PROPERTY LAW
At least one court has recognized that, in the absence of restrictive legislation, a person has both a possessory and a commercial interest in her bodily tissues. 9 Restrictive legislation-whether enacted in the form of direct prohibitions of sales or in the form of limitations of rights incidental to property interests-is not uncommon and reflects the belief that public policy concerns sometimes outweigh the benefits of unfettered property rights. Donors of human organs for transplant, for example, must comply with legislation prohibiting the offer or receipt of any financial consideration for organ transfers. 10 The policy rationale behind these prohibitions stems from the paternalistic view that impoverished individuals might be induced to sell their organs for profit. Unlike donations of blood, which rarely cause adverse health effects since blood is replenishable, the removal of certain organs may be detrimental to human health. Legislators have perceived these public health risks as outweighing the value of an individual's unfettered right to sell his bodily organs. The policy argument for prohibiting the sale of fetal tissue-prevention of abortion for profit-is similarly viewed as outweighing unfettered property rights. However, although several policy-making institutions have addressed the issue of fetal tissue sales, the regulatory framework surrounding such sales has been very weak." Assuming that judicial decisions recognizing a property interest in human bodily tissue can be extended to include fetuses, and that women consequently can exploit this commercial property interest, the absence of effective legislative restrictions may allow the specter of abortions for profit to become a reality.
See Moore v.
Regents of the Univ. of Cal., 202 Cal. App. 3d 1230 , 1244 -52, 249 Cal. Rptr. 494, 503-09 (1988 (court acknowledged "giving patients a financial interest in their tissues").
10.
See infra notes 39-40 and accompanying text. For a discussion of arguments in favor of paying donors or their estates in order to increase the supply of organs available for transplant, see Posner, Utilitarianism, Economics, and Legal Theory, 8 J. LEGAL SrUD. 103, 138-39 (1979) ; Note, The Sale of Human Body Parts, 72 MICH. L. REV. 1182 REV. , 1216 REV. -20 (1974 ; Trucco, Sales of Kidneys Prompt New Laws and Debate, N.Y. Times, Aug. 1, 1989 , at Cl, col. 1.
See infra notes 23-49 and accompanying text.
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A. The Juridical Status of the Fetus: The Absence of Legal Distinctions Between Fetal and Other Bodily Tissue
A uniform and absolute legal distinction between fetal and other bodily tissues does not presently exist.' 2 If such a distinction did exist, and the fetus were juridically recognized as a person, the law vesting in individuals a commercial interest in their bodily tissues would clearly not pertain to a woman's interest in her fetus. Sales of fetal tissue, in such a case, would fall within the jurisdiction of laws prohibiting the sale of babies. This section will demonstrate, however, that sweeping judicial precedent has not been established to accord fetal tissue a status distinct from any other bodily tissues.
The earliest and most frequently cited case discussing the legal status of the fetus, Dietrich v. Northampton,' 3 held that a child en ventre sa mere (in the womb of its mother) is an integral part of its mother, with no separate juridical existence, and therefore is not entitled to sue through an administrator for injuries causing its death. Although Dietrich was widely followed for many years, the interpretive trend since 1946 has been to exclude viable fetuses from its holding. Thus, injuries to viable 4 fetuses are generally held compensable in tort actions brought after birth, 5 and injuries to viable fetuses leading to death are generally remediable by a wrongful death action brought by the fetus' personal representative.' 6 Many courts have also extended rights of recovery to pre-viable fetuses.
12. In Webster v. Reproductive Health Services, 109 S. Ct. 3040 (1989) , the Supreme Court was asked to rule on the constitutionality of the preamble, inter alia, to a Missouri statute regulating the performance of abortions. The preamble contained "findings" by the state legislature that "[t]he life of each human being begins at conception," and that "unborn children have protectable interests in life, health, and well-being." Id. at 3049 (quoting Mo. REv. STAT. § 1.205.1(1),(2) (1986)). The Court, however, declined to rule on the constitutionality of the preamble on the grounds that it was merely an abstract proposition that as yet had not been applied. Id. at 3050.
13. 138 Mass. 14 (1884) (no right of action can accrue to unborn fetus). 14. A viable fetus is one potentially able to live outside the mother's womb, albeit with artifical aid. Although viability is now generally thought to occur at about the twenty-fourth week of pregnancy, new developments in medical research presage the advancement of viability to a much earlier stage of pregnancy. See Akron v. Akron Center for Reproductive Health, 462 U.S. 416, 458 (1983) , 184 Ill. 359, 368-74, 56 N.E. 638, 640-42 (1900) (Boggs, J., dissenting) (case frequently cited for well-reasoned dissenting opinion that child has right of action for injuries suffered in utero after point of viability); Amann v. Faidy, 415 Ill. 422, 114 N.E.2d 412 (1953) (overruling Allaire); see also Bonbrest v. Kotz, 65 F. Supp. 138, 141-42 (D.D.C. 1946 ) (first case recognizing cause of action by child for injuries suffered in utero after viability).
16. See, e.g., Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949) (under state's wrongful death statute, right of action found to exist for stillborn fetus that had attained developmental stage of viability). Cases finding a cause of action in wrongful death for a viable fetus often hinge on statutory interpretation of the word "person" as used in wrongful death statutes, rather than whether the fetus is a person in the philosophical, theological or scientific sense. See, e.g., Wallace v. Wallace, 120 N.H. 675, 678, 421 A.2d 134, 136 (1980) ("Regardless of the philosophical, theological or medical theories of when life begins, we are dealing here with legal causes of action created by legislative act. . . ."); Presley v. Newport Hosp., 117 R.I. 177, 192-93, 365 A.2d 748, 756 (1976) (construing meaning of "person" in wrongful death statute to include stillborn viable fetus).
These rights, however, generally appear to be contingent upon live birth" 7 and as such reflect nothing more than a public policy interest in postnatal life. 8 Moreover, the cases discussing the termination of fetal rights at prenatal death specifically declare that a pre-viable fetus after its death no longer has recognizable legal rights independent of its mother. 9 From this suggestion, one may infer that a legally aborted pre-viable fetus is legally indistinguishable from any surgically removed bodily tissues. 20 This is not to say that a pre-viable fetus is not distinguishable from other bodily tissues in other respects, whether biological, theological or philosophical; but rather, that from a legal perspective, once a pre-viable fetus is dead, it possesses no rights and is not recognized by the courts as a juridical entity. 1 The case law allowing recovery where injuries are sustained and 17. See Danos v. St. Pierre, 402 So. 2d 633, 635 (La. 1981 ) ("From the moment of conception, a child is considered in law as if it had already been born, and is entitled to certain rights and privileges. However, this reputed legal personality is conditioned upon the child's live birth; if the child is not born alive, the effects of its fictional legal personality are considered never to have existed.") (interpreting legislative pronouncement that human being exists from moment of fertilization and implantation); Wascom v. American Indem. Corp., 348 So. 2d 128, 130 (La. App. 1977 ("[T] hat life begins at the moment of conception, and that it is such a vital organism as to be at once a person in esse ... is a pure fiction of the law ....
[The fetus] is a part of its own mother's physical body.").
18. Courts have extended recovery rights to pre-viable fetuses largely in recognition of the right to begin life unimpaired, regardless of the stage of development at which a cause of impairment might occur. As one commentator has explained, "[t~he lack of a 'person' in being to whom the duty of care may be owed has often troubled courts, though it should not in cases where the child is later born alive and suffers after birth the results of the injury. 19. See supra cases cited at note 17. 20. However, one court that specifically declined to comment on the fetus' "personhood," either in the philosophical or scientific sense, held "as a matter of law, that a fetus is not relegated to the status of chattel." Witty v. American Gen. Capital Distribs., Inc., 727 S.W.2d 503, 506 (Tex. 1987) . But see id. at 509 n.1 (Kilgarlin, J., dissenting) ("The court leaves us in a vacuum as how to identify a fetus.").
21. "As a general rule, an action for the wrongful death of an unborn child will not lie where the child had not sufficiently developed in its mother's body so that it could have lived apart from its mother at the time of injury." 62 AM. JuR. 2D Prenatal Injuries § 17 (1972) . But see Porter v. Lassiter, 91 Ga. App. 712, 716, 87 S.E.2d 100, 103 (1955) (action permitted where fetus not viable but "quick," that is, capable of moving or stirring in its mother's womb). In a minority of states, courts will not grant a wrongful death action for either a viable or a nonviable fetus, due to their interpretation of "person" in wrongful death statutes. the fetus is consequently killed embraces this view: "the law focuses on the existence of the fetus as a physical part of the pregnant woman by emphasizing that compensation is being granted for injury incurred by the woman" 22 rather than by the fetus.
Based on the foregoing, courts in some jurisdictions could reasonably conclude that there exists no legal distinction between a pre-viable aborted fetus and other tissues removed from a person's body. In such jurisdictions, the common law recognizing or conferring on individuals a commercial property interest in their bodily tissues would presumably encompass fetal tissue as well.
B. The Regulatory Status of the Fetus
Federal Initiatives
The unresolved issue of whether a fetus is a separate person or a part of its mother's bodily tissue, together with vigorous protest over the possible legality of fetal tissue sales," has prompted reactions in both the executive and legislative branches of the Federal Government. 24 More recently, public concern over the ethical implications of fetal tissue research and experimentation has increased, and the adequacy of existing regulations has been questioned. One observer has suggested that the increased public concern is due to:
fears that the demand from potential transplant recipients, possibly numbering in the millions, will be so urgent that human fetuses will be conceived and intentionally aborted so that their organs and tissues can be harvested for transplantation. . . . A more meaningful ethical concern regarding fetal tissue transplantations has to do with whether their therapeutic benefits would lend an implicit legitimacy to abortion that it does not now have.
Increased public concern over the ethical implications of fetal tissue research manifested itself in March, 1988, when HHS imposed a moratorium on the use by the National Institutes of Health (NIH) of human fetal tissue obtained from induced abortions for therapeutic transplantations. 0 In addition, in September, 1988, the White House issued a draft executive order that sought to proscribe research and experimentation involving fetuses from induced abortions and "to prohibit the commercial use or sale of an unborn . . . child's body, organ or tissue.1 3 1 Such an executive order, by its terms, would have affected all federal agencies and departments, facilities receiving federal funding, and facilities governed by federal law, 32 had it taken effect.
Notwithstanding these efforts to curtail fetal tissue research, an expert panel convened under the auspices of NIH to examine the ethical, legal, and scientific issues of using human fetal tissue from induced abortions for research and therapy recommended continued utilization of fetal tissue. The panel stated in its draft recommendations to an NIH advisory committee that the use of fetal tissue from a legal, induced abortion "is acceptable public policy" because the research is aimed at significant medical clinics.").
28. 
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goals." 3 The panel nonetheless acknowledged "the moral convictions deeply held in our society" 4 and concluded that "appropriate guidelines are required even as the research proceeds." 3 "
The draft recommendations of the panel, which were adopted by the advisory committee and proposed to NIH ("proposed guidelines"), attempt to balance the benefits of medical advancement against the risk of encouraging abortion by ensuring that abortion decisions not be predicated upon or induced by any information pertaining to the possible use of the fetus in medical research. The proposed guidelines, moreover, specifically embody the premise that the abortion decision should not be based on any financial inducement and, therefore, that no payments should be given to procure fetal tissue.
3 " The Yale-New Haven Medical Center has already adopted these guidelines in a research protocol. 3 ' The Stanford University Medical Center Committee on Ethics has also concluded that, subject to certain conditions, ethical considerations allow the appropriate medical use of human fetal tissue. 3 " Congress, for its part, has acted to minimize the ethical risks of fetal tissue research and experimentation by passing a recent amendment to the National Organ Transplant Act (NOTA).
3 9 The amendment extends the provisions of the Act, which regulates organ transfer and prohibits the sale in interstate commerce of organs for transplant, to include specifically fetuses, fetal organs, and fetal tissues. The Act, however, limits the prohibition of fetal tissue sales to transactions involving transplants, and therefore does not reach the possibility of selling fetal tissue for the purpose of generalized research or for the commercial development of derivative products. 
State Legislation
Various state statutes supplement the federal legislation governing fetal tissue sales. All fifty states and the District of Columbia have adopted the Uniform Anatomical Gift Act (UAGA), 4 ' which governs gifts of tissues and organs for research or therapeutic transplants. The scope of UAGA, which was promulgated in 1968, reaches the procurement and use of tissue from deceased fetuses.
4 2 The Act permits fetal tissue to be donated for research purposes if either parent grants permission and the other does not object. 4 While twenty-five states rely exclusively, with respect to research on deceased fetuses, on the enabling provisions of UAGA, 44 the remainder have specific statutes supplementing or preempting UAGA. Although some of these statutes expressly prohibit nontherapeutic research on deceased fetuses, 5 the vast majority of regulating states permit it. 46 The 1968 version of UAGA did not directly address the issue of selling bodily parts. However, a more recent version of the Act prohibits purchases and sales of bodily parts for valuable consideration where removal of the part is intended to occur after the death of the decedent.
47
Although this provision appears to encompass sales of fetal tissue, it has, like NOTA, been narrowly drawn and applies only to transactions of bodily parts for transplantation or therapy, as opposed to generalized re- search or product development. 4 8 As for individual state statutes, most contain no express prohibitions against sales of fetal tissue. 4 The uncertain juridical status of the fetus, coupled with a regulatory framework that has not anticipated the potential for commercial trade in fetal tissue, has created an environment conducive to the commercial exploitation of fetal tissue. The following section demonstrates that current case law, which explicitly acknowledges an individual's property right in her bodily tissue, could be extended to the fetus unless courts clearly distinguish the fetus from other bodily tissues, or restrictive legislation is promulgated expressly prohibiting the free exercise of commercial property rights in fetal tissue. 1985) ("With the exception of hair, blood and other self-replicating body fluids, it shall be unlawful for any person to sell, to offer to sell, to buy, to offer to buy or to procure through purchase any natural body part for any reason including, but not limited to, medical and scientific uses such as transplantation, implantation, infusion or injection.").
II. THE EMERGING PROPERTY RIGHT
50. 202 Cal. App. 3d 1230, 249 Cal. Rptr. 494, review granted, 763 P.2d 479, 252 Cal. Rptr.
(1988).
51. The explicit holding in Moore was that the commercial exploitation of bodily tissues without fully informed consent constitutes a conversion. In so holding, however, the court recognized by implication that people have a "financial interest in their tissues." See 202 Cal. App. 3d at 1252, 249 Cal.
[Vol. 99: 169 ized for a common surgical procedure, discovered that research scientists had used his blood to develop a cell line from which profitable pharmaceutical products were manufactured. Although the patient had consented to the use of his blood in research, he never expressly consented to any commercial use of his blood. The court held that, absent express knowledge and informed consent, such commercial rights could not be waived. 5 2 Although the court did not determine how compensatory damages would be valued, it ruled that the plaintiff was entitled to recover some share of the profits derived from the commercial use of his bodily tissue.
In the absence of judicial authority establishing a legal distinction between fetal and other bodily tissues, the holding in Moore could be interpreted to include fetal tissue. 53 Given the prohibition against donor compensation embodied in the draft NIH guidelines for fetal tissue research, 5 4 and Moore's requirement that waivers of donors' rights to compensation for commercial exploitation of bodily tissue be explicit and predicated on fully informed consent, institutions adhering to the NIH guidelines would be required to change their informed consent procedures to fully reconcile the NIH guidelines with Moore. These institutions would presumably respond by amending consent forms 5 5 to inform patients of possible commercial applications of fetal tissue research and to obtain specific waivers of any commercial rights attendant on such research." 8 Consequently, 53. It is conceivable, however, that a court considering the application of the Moore doctrine to a case involving fetal tissue might rely on the NIH guidelines as an indicator of public policy to distinguish fetal tissue from other bodily tissues. The Moore court stated that it "[had] been cited to no legal authority, public policy, nor universally known facts of biological science concerning the particular tissues referred to in th[e] pleading . . . which compel a conclusion that th[e] plaintiff cannot have a sufficient legal interest in his own bodily tissues amounting to personal property." Id. at 1244, 249 Cal. Rptr. at 503-04. The NIH guidelines, however, despite their value as an indicator of federal public policy, do not represent legal authority binding on courts. Thus, a court might be inclined, in light of the persuasive authority which can be advanced in favor of a commercial property interest in all human (including fetal) tissues, to follow Moore in the absence of statutory direction to the contrary.
54. The Yale Protocol, for example, states in its present form that there shall be no economic consideration for donors of fetal tissue and "[nlo commercialization, payments, or incentives to donate the fetal tissue . . . ." PROTOCOL, supra note 37, app.G at 16. This stipulation appears to cover not only direct payments but also contracts for a share of future profits derived from fetal tissue research.
55. Standard consent forms authorize hospitals to dispose of or preserve fetal tissue or other bodily parts for diagnostic, scientific or teaching purposes, in accordance with medical practice. The Moore holding "will require hospitals and surgeons to give prospective patients an expanded advisement concerning potential research and commercial use of their removed bodily tissue and fluid or otherwise risk foregoing such use or incurring potential liability." 202 Cal. App. 3d at 1266-67, 249 Cal. Rptr. at 536 (George, J., dissenting).
56. However, regulations for the protection of human research subjects appear to prohibit all waivers of subjects' legal rights. 45 C.F.R. § 46.116 (1988) ("No informed consent, whether oral or written, may include any exculpatory language through which the subject or the representative is made to waive or appear to waive any of the subject's legal rights . . . ."). This would presumably include the right, recognized in Moore, to participate in profits from commercialization of bodily women seeking compensation, rather than altruistically donating their tissue for research, would choose to avoid clinics and hospitals receiving NIH or other federal funds and would seek out unregulated abortion clinics that do not adhere to the guidelines. In such establishments, women could receive direct compensation for use of their fetal tissue or could demand contractual agreements with physicians or research scientists for profit-sharing in the event that fetal tissue research should lead to commercial applications. 5 7 Although many potential donors of fetal tissue might be willing to waive their rights to financial compensation, it is conceivable that a significant number would opt for some form of remuneration, thereby circumventing the policies embodied in the NIH guidelines.
B. Possessory Rights to Fetal Tissue: The Moore Analysis
The Moore court's determination that a person has a commercial property interest in her bodily tissues stemmed from its recognition of a full possessory right to such tissues. The court was not making the "legislative" decision whether the use of human tissue or body parts as raw material for commercial developments should be limited to gifts or should be subject only to the constraints of a free market. 5 " Rather, the court predicated its decision that an individual has a commercial interest in his tissues upon an individual's uncontroverted possessory interest in those tissues. The court asserted that, given the degree of control that an individual may exercise over his bodily tissues, the taking of such tissues for commercial use without that person's fully informed consent constitutes a conversion in the absence of a legislative ruling to the contrary.
Although the Moore court stated that it was neither called upon nor was it attempting "to resolve the complex issues relating to the human fetus," 59 its analysis, when applied to fetal tissue, strongly supports the conclusion that women have similar legal protections against the conversion of fetal tissue. In particular, in those jurisdictions where fetal tissue is described as the possessory property of women carrying it and is vested with the same characteristics of property as the tissue in Moore, it should logically be subject to the same legal findings as the bodily tissue dealt with in the Moore decision.
tissues. These regulations apply to research conducted or funded by HHS, and appear to be in direct conflict with the NIH guidelines prohibiting donor compensation.
57. See Hardiman, Toward the Right of Commerciality: Recognizing Property Rights in the Cornmerdal Value of Human Tissue, 34 UCLA L. REV. 207, 232 (1986) ("Recognition of the patient's property rights ... requir[es] the physician to negotiate in advance or to engage in bargaining once the commercial value of the patient's tissue becomes apparent.").
58. "We are not called on to determine whether use of human tissue or body parts ought to be 'gift based' or subject to a 'free market.'" 202 Cal. App. 3d at 1244, 249 Cal. Rptr. at 504. The primary example of a "gift based" statute is UAGA, which provides for "donations" of organs and tissues from deceased persons and fetuses. See supra notes 41-43 and accompanying text.
59. 202 Cal. App. 3d at 1248 n.8, 249 Cal. Rptr. at 506 n.8.
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The Moore analysis is broad enough, moreover, to apply to fetal tissue. The court used, as a starting point, the "broadest and most extensive" 6 definition of property, stating that property is that collection of rights amounting to the unrestricted "use, enjoyment and disposition" of an object. 6 ' Because property interests "are created, and their dimensions are defined, by existing rules or understandings that stem from an independent source such as state law," 6 2 any inquiry into the legal status of the fetus and fetal tissue based on property rights must consider not only the common law, but also the law embodied in state statutes governing the various components of a property interest in the fetus. Given the definition of property relied on in Moore and accepted by legal scholars, 6 3 property interests established by state laws can be analyzed in two parts: the right to use and enjoyment of an object, and the right of disposition of that object.
Right to Use and Enjoyment
The right to the use and enjoyment of an object is an element essential to a recognizable property interest. With respect to in utero fetuses, the concept of use and enjoyment may be best understood in terms of the right of women to autonomous choices of lifestyle, regardless of the impact that those choices might have on their fetuses. This right has been recognized in the context of prenatal abuse law. While courts in many states recognize causes of action brought against third parties for injuries to previable fetuses subsequently born with defects," they almost uniformly reject actions brought against women for prenatal abuse of their own fetuses. To date, very few courts have allowed a child to recover against its mother for negligent infliction of prenatal injuries. 6 5 The special status of women with respect to the treatment of their fetuses reflects an existing recognition by courts that women possess an unfettered right to use and enjoy their own bodily tissues, including that of their fetuses. Liberty, Privacy, and Equal Protection, 95 YALE L.J. 599, 605 (1986) ("The creation of fetal rights that can be used to the detriment of pregnant women is a very recent phenomenon, and thus far has occurred in only a relatively small number of cases."). However, at least one commentator predicts an increase in state intervention on behalf of fetuses, both through coerced medical treatment of pregnant women and through use of child custody provisions. See Johnsen, supra, at 605-09.
Right of Disposition
In addition to the right to use and enjoyment, the right of disposition is also necessary to constitute a full possessory property right as defined by Moore." 6 The right of disposition may itself be seen as comprised of two essential parts: (1) the right to dispose of the fetus by abortion; and (2) the right to determine whether or not the aborted fetus should be used for research purposes.
The Supreme Court's holding in Roe v. Wade1 7 implies a right of disposition until the end of the first trimester. Roe, though decided on the basis of a constitutional right to privacy, 8 confers on the mother a de facto property interest in her fetus until the point of viability with respect to the right of abortion. More specifically, the Court in Roe, as subsequently modified by Webster v. Reproductive Health Services, held that prior to the end of the first trimester, the state may not interfere at all in the abortion decision, and subsequently, prior to viability, the state's regulation of abortion is strictly limited to laws that are reasonably related to the protection of maternal health. 9 With respect to the more specific right to determine the use of the fetus in research, some states have conferred on women a statutory right to make such determinations. In South Dakota, for example, "[e]xperimentation with fetuses without written consent of the woman [is] prohibited,""° and in Tennessee, "[i]t [is] unlawful for any person . . . to engage in medical experiments, research, or the taking of photographs upon an aborted fetus without the prior knowledge and consent of the mother. 1 At least twenty-five additional states adhere without modification to the UAGA guidelines which require the woman's consent. 7 2 In other states, however, statutes accord little or no importance to maternal consent," 3 prohibiting research on fetuses and fetal tissue entirely, regard-66. The ultimate disposition of the aborted fetus is subject to regulation by public health statutes. However, "[significant limitations imposed by law on the disposition of a body after death reflect public health concerns, rather than a legislative policy against a property interest .. Ct. 3040 (1989) , the Court somewhat relaxed the "rigid line" demarcating viability, id. at 3057, and held constitutional a state statute that requires testing towards the end of the second trimester (the twentieth week of pregnancy) to determine whether viability already exists. Although the Court implied a willingness to reconsider further the trimester framework in the future, it did not alter its jurisprudence with respect to the absolute right of abortion in the first trimester. less of the woman's wishes. 7 4 The federal regulations defer to state and local rules governing deceased fetuses and their tissues, although they do require the mother's consent for research performed on live, nonviable fetuses ex utero." In sum, although the right to determine whether the fetus shall be used in research does not exist uniformly, it has certainly been conferred in a substantial number of states.
S.D. CODIFIED LAWS
Since Roe recognizes in all women the right to abort a pre-viable fetus, the additional element necessary to establish a right to "disposition" of the fetus may be found in those jurisdictions in which women also possess the right to permit or to disallow research on the aborted fetus. In such jurisdictions, women may be said to fulfill the criteria adopted in Moore for establishing a property interest in their fetuses: They possess both the right to use and enjoyment, as inferred from the lack of recourse against a woman's prenatal abuse of her fetus, and the right of disposition derived both from the holding in Roe v. Wade and from statutes conferring the power of veto over subsequent uses of aborted fetuses. Thus, the prospect that women may be able to receive consideration for their aborted fetuses, whether through lump-sum payments or through royalty interests in derivative products, is not remote in many jurisdictions and therefore deserves legislative attention.
III. PUBLIC POLICY CONSIDERATIONS GOVERNING SALES OF FETAL
TISSUE
Allowing women to sell their fetal tissue directly, or to exercise their right to share in profits resulting from commercial development of their fetal tissue, would be contrary to public ethics and policy. The primary ethical concern surrounding fetal tissue research has been the prospect of encouraging abortions for profit. With respect to direct sales for lump-sum consideration, the guarantee of compensation for the fetus would provide an obvious incentive for women to undergo abortions. In the case where a woman is offered a royalty interest in potential commercial developments that utilize her fetal tissue, the realization of financial gain may be unlikely; however, the patient's knowledge that a profit might nevertheless accrue could encourage abortions in some borderline cases in which the ultimate decision might hinge on the additional financial incentive. Public policy as recently expressed through the NIH guidelines 7 as well as in regulations governing federally funded research unequivocally opposes inducing women to conceive and abort for financial consideration. However, despite strong public policy to the contrary, the possibility that abortions for profit could occur nevertheless exists.
Even if no woman would deliberately abort her fetus for pecuniary gain, and abortion decisions remained wholly independent of financial inducements, the presence of market inducements might impinge upon the secondary decision whether or not to contribute fetal tissue to medical research. A commercial system of fetal tissue procurement might undermine the sense of social responsibility that often motivates donations and thereby diminish the availability of fetal tissue for research a . 7 Although public policy militates against the inducement of abortion to increase what is perceived as a low supply of fetal tissue for transplantation and research, ' 79 it is equally contrary to public policy to dissuade donations of tissue once the abortion decision has been made. On a more philosophical level, allowing women to profit from research on their fetuses might introduce a sense of "commodification" into reproduction and pregnancy, and at some level undermine human dignity. [Vol. 99: 169 address these policy concerns, the extant laws have been narrowly drawn and do not begin to address all of the potential commercial aspects of fetal tissue research. Outside of those few states that explicitly prohibit all sales of fetal tissue and fetal parts, the prospect of commercial transactions infusing fetal tissue research remains very real." l IV. LEGISLATIVE PROPOSAL To achieve the policy goals of making fetal tissue available for medical research and therapy while avoiding any inducement of abortion for profit, this Note proposes the enactment of federal legislation prohibiting the offer, solicitation, giving, or receiving of any consideration in any transactions involving the transfer or procurement of fetal tissue. 2 This legislation would apply not only to women having abortions but to any other person involved in the transfer or procurement of fetal tissue. The proposal would ensure that all acquisitions of fetal tissue by research institutions would occur strictly through donative transfers.
The legislation envisioned by this Note, moreover, would require that all fetal tissue research in the United States be conducted in federally licensed and regulated nonprofit research institutions. 8 " In such establishments, compensation would be paid to the research scientists for their services, and additional revenues flowing from the development of commercially valuable products would inure to the benefit of the nonprofit institution. 8 ' By eliminating any potential for profit from the transfer of fetal tissue, the proposed legislation would help to prevent the exploitation of abortion and would thereby benefit society by allowing critically important medical research to continue while safeguarding public ethics and policy.
81. Commercial transactions may arise not only as a result of profit-sharing from derivative products but also, in many states, from outright sales of fetal tissue by women-or resales by doctors or hospitals-to companies conducting fetal tissue research. Commercial transactions in fetal tissue have already been documented. See supra note 7.
82. Reasonable consideration would be allowed, however, for costs of delivery, storage, and retrieval of fetal tissue incurred in donative transfers.
83. It has already been suggested, in the context of federally funded research, that the assurance section of the regulations-by which institutions interested in receiving federal funds agree to abide by HHS guidelines-could be amended to place a condition on federal funding providing that no employee of the institution may have a personal financial interest in the research. The regulations also could be amended to require that any profit from the research be deposited into the university's research accounts and applied for the benefit of persons like the subject or to further research into the condition described in the research protocol. Delgado & Leskovac, Informed Consent in Human Experimentation: Bridging the Gap Between Ethical Thought and Current Practice, 34 UCLA L. REv. 67, 126 (1986) (citations omitted). The proposal advanced in this Note would essentially expand the safeguards delineated above to ensure that the patient as well as the physicians, researchers, or any other party may not have any personal financial interest in the research, and to regulate all fetal tissue research, whether funded federally or otherwise.
84. The drafters of such legislation might, however, consider allowing joint ventures between federally licensed and regulated nonprofit institutions and for-profit firms in order to facilitate the processing and marketing of eventual products such as vaccines and therapeutic drugs. [Vol. 99: 169 V.
CONCLUSION
Under existing law, courts in a substantial number of jurisdictions could find that women have a right to profit from sales of their fetal tissue. In light of the considerable demand for fetal tissue in medical research and therapy, the existence of such a right might lead to abortions for profit. Public policy clearly opposes abortions for profit, and it is essential that laws are drawn to effectuate this policy. To prevent the development of a commercial market in fetal tissue and the dangerous infusion of commercial values into abortion decisions, federal legislation should be enacted prohibiting all commerce in fetal tissue and mandating that fetal tissue research be conducted exclusively on a not-for-profit basis by federally regulated research establishments.
